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STATEMENT OF THE CASE
Nature Of The Case
Corey Kubat appeals a judgment of conviction entered upon jury verdicts
finding him guilty of possession of a controlled substance with intent to deliver,
possession of paraphernalia, and two counts of injury to child. Kubat contends
the district court erred in allowing evidence on cross-examination that a defense
witness had pied guilty to possession of paraphernalia arising from the incident
for which Kubat was convicted.

Statement Of The Facts And Course Of The Proceedings
While searching the storage unit of a home Kubat shared with his girlfriend
JoAnn Gil, officers found methamphetamine packaged for sale and items of
paraphernalia, including two pipes. (Tr., p.179, L.12 - p.187, L.22.) The state
charged Kubat with possession of a controlled substance with intent to deliver
with a sentencing enhancement for being a persistent violator. (R., pp.15-16, 4950.)

Kubat was also charged with possession of drug paraphernalia and two

counts of injury to child. (R., p.6.) The charges were consolidated (R., p.11) and
Kubat proceeded to trial.
At trial, an officer testified that Kubat took sole responsibility for the drugs
found in his home:
Q:

What did the defendant say to you?

A [Officer Salazar]: When I went and spoke to him, I advised him
of his Miranda warnings first. And then I spoke to him just to get
small talk to start with to try to get a rapport with him and
everything. And then I went into if he knew what was located in the
house and everything, and he said he did. I believe his exact
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words were he's fucked. And then I asked him if he would be
willing to help himself out. At the time, I was trying to twist him,
which is what we do is when somebody's in trouble, we'll - to
explain twisting somebody, we'll go speak to them about what
they're in trouble for and see if they're willing to help themselves
out by giving me information on maybe where they got it or
anything in that nature.
Q:

What did he say?

A:
He would not tell me where he got it from or who he got it
from. He did inform me that he knew it was in the house. I asked
him if his wife knew anything about it. He said she did not know of
him buying or selling any methamphetamine.

(Tr., p.161, L.5-p.162, L.1.)
Gil testified that she and her friend were in the storage room (where the
drugs were ultimately located) smoking a cigarette when the parole officer and
law enforcement officers arrived. (Tr., p.238, L.1 - p.241, L.7.) Gil testified on
direct examination that she did not see the methamphetamine located by officers
nor did she know there was any methamphetamine in her home.

(Tr., p.247,

Ls.4-18.) Upon further questioning on cross-examination Gil testified she did not
see any methamphetamine pipes in the storage room. (Tr., p.268, L.11 - p.269,
L.7.) The state sought to impeach Gil's testimony with evidence that she pied
guilty to possessing paraphernalia on the date in question. (Tr., p.273, Ls.9-16.)
Kubat and counsel for Gil objected, arguing such evidence was inadmissible
under I.R.E. 609 "because it's not a prior felony within 10 years." (Tr., p.273,
Ls.18-25, p.27 4, Ls.9-11.) The trial court allowed the state to solicit testimony
from Gil regarding her plea, finding:
Well, I see this as not as a matter of introducing the crime to
impeach her credibility as a whole, in other words, under 609. I
agree she was not convicted of a felony, but she comes in here
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today and testifies that she did not know about the paraphernalia in
the room. Do I understand the testimony correctly? That's what I
just heard. And so it seems to me it's appropriate, then, to allow
the State to bring in the fact that she plead [sic] guilty to that there
was paraphernalia in the room.
So I'm going to permit the
testimony and we'll return the jury.
(Tr., p.276, Ls.2-13.)
The jury found Kubat guilty of all charges (R., pp.69-70, Tr., p.321, L.8 p.322, L.16) and he admitted to being a persistent violator (Tr., p.328, Ls.1-23).
The court imposed a unified 18-year sentence with the first eight years fixed. (R.,
pp.83-84; Sent. Tr., p.22, Ls.1-7.) Kubat timely appealed. (R., pp.75-76, 83-88;
12/9/13 Notice of Appeal.)
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ISSUE
Kubat states the issue on appeal as:
Whether the district court erred in allowing a defense witness
to be impeached with a misdemeanor conviction for possession of
drug paraphernalia[.]
(Appellant's brief, p.6 (original capitalization modified).)

The state rephrases the issue as:
Has Kubat failed to show the trial court abused its discretion by allowing
the state to introduce evidence that Gil pied guilty to possessing the
paraphernalia found in Kubat's home, where such evidence was relevant to
impeach Gils' specific denial of knowledge of the presence of drug paraphernalia
on the date in question?
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ARGUMENT
The Trial Court Correctly Allowed The State To Impeach Gil With Testimony
Regarding Her Plea Of Guilty To Possession Of Paraphernalia On The Date In
Question Where Gil Specifically Testified At Trial She Had Not Seen The
Paraphernalia At Issue
A.

Introduction
Kubat asserts on appeal that evidence of Gil's plea of guilty to possession

of paraphernalia violated I.R.E. 609 because Gil's conviction was not a felony.
(Appellant's brief, pp.8-13.) Kubat's argument is not well taken. The evidence of
Gil's plea of guilty was not introduced to challenge her credibility in general but to
challenge her credibility in relation to her very specific testimony that she did not
see any paraphernalia in the house the day Kubat was arrested, despite her later
plea of guilty to possessing paraphernalia on that day. Because the evidence is
relevant for that purpose, Kubat's argument on appeal fails.

B.

Standard Of Review
"The decision whether to admit evidence at trial is generally within the

province of the trial court." State v. Healy, 151 Idaho 734, 736, 264 P.3d 75, 77
(Ct. App. 2011) (citation omitted).

"[A] trial court's determination as to the

admission of evidence at trial will only be reversed where there has been an
abuse of that discretion." lg_,_
Relevance of evidence is reviewed de novo. State v. Zichko, 129 Idaho
259, 264, 923 P.2d 966, 971 (1996); State v. Lamphere, 130 Idaho 630, 632, 945
P.2d 1, 3 (1997); State v. MacDonald, 131 Idaho 367, 956 P.2d 1314 (Ct. App.
1998). Impeachment evidence, going to credibility, is always relevant. State v.
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Hairston, 133 Idaho 496, 503, 988 P.2d 1170, 1177 (1999) (quoting State v.
Arledge, 119 Idaho 584, 588, 808 P.2d 1329, 1333 (Ct. App. 1991)). See also
State v. Thumm, 153 Idaho 533, 540, 285 P.3d 348, 355 (Ct. App. 2012)
(evidence going to credibility is relevant).

C.

Evidence That Gil Pied Guilty To Possessing Paraphernalia On The Date
In Question Impeached Her Trial Testimony That She Did Not See Any
Paraphernalia On That Day
Evidence is relevant if it has "any tendency to make the existence of any

fact that is of consequence to the determination of the action more probable or
less probable." I.RE. 401. The credibility of a witness is a fact of consequence,
so impeachment evidence is always relevant. Hairston, 133 Idaho at 503, 988
P.2d at 1177 (quoting Arledge, 119 Idaho at 588, 808 P.2d at 1333).
Impeachment evidence is evidence "designed to discredit a witness, i.e. to
reduce the effectiveness of his testimony by bringing forth the evidence which
explains why the jury should not put faith in his testimony." State v. Hayes, 144
Idaho 574, 578, 165 P.3d 288, 292 (Ct. App. 2007) (quoting State v. Marsh, 141
Idaho 862, 868-69, 119 P.3d 637, 643-44 (Ct. App. 2004)).
Gil testified at trial she did not see any methamphetamine or pipes in the
home she shared with Kubat the day he was arrested.

(Tr., p.247, Ls.7-18,

p.268, L.11 - p.269, L.7.) Evidence that Gil previously pied guilty to possessing
paraphernalia seized from Kubat's home on the date in question was relevant to
impeach Gil's specific denial and, as such, the trial court properly admitted it.
Kubat's argument that the impeachment evidence elicited by the state was
improper under I.R.E. 609 is misplaced.
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Likewise, his reliance on State v.

Bergerud, 155 Idaho 705,316 P.3d 117 (Ct. App. 2013), to support his LR.E. 609
argument is misguided.

In Bergerud, the evidence in question related to a

witness's plea of guilty to a misdemeanor charge in "an unrelated past case"
which the state wished to use to impugn the witness's general reputation and
capacity for telling the truth to law enforcement. 155 Idaho at 709, 316 P.117 at
121. At Kubat's trial, the state did seek to admit evidence of Gil's prior guilty plea
to possession of paraphernalia pursuant to I.R.E. 609, nor did the trial court
admit the evidence on that basis. Rule 609, l.R.E., allows, in limited instances,
the admission of evidence of certain prior felony convictions "[f]or the purpose of
attacking the credibility of a witness."

Gil's general character was not being

attacked through the admission of evidence pertaining to her prior guilty plea. Gil
specifically testified that she did not see any methamphetamine pipes in the
storage room of her home on the day Kubat was arrested on multiple charges.
(Tr., p.268, L.11 - p.269, L.7.) The state sought to impeach Gil with the evidence
that she previously pied guilty to possessing paraphernalia on that same day.
(Tr., p.273, Ls.9-16.)

The trial court correctly ruled this evidence did not fall

under the general credibility attack sometimes permitted by I.R.E. 609.
p.276, Ls.2-4.)

(Tr.,

Instead, the evidence was properly admissible as a prior

inconsistent statement to impeach Gil's specific testimony that she did not see
any methamphetamine pipes on the day in question even though she later pied
guilty to being in possession of paraphernalia.

Because the evidence was

relevant for this purpose, Gil has failed to show the trial court abused its
discretion in admitting it.
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Even If This Court Concludes Kubat Has Met His Burden Of Showing
Evidentiary Error, Any Such Error Is Harmless
Idaho Criminal Rule 52 provides that "[a]ny error, defect, irregularity or
variance which does not affect substantial rights shall be disregarded." I.C.R. 52.
"The inquiry is whether, beyond a reasonable doubt, a rational jury would have
convicted [the defendant] even without the admission of the challenged
evidence." State v. Johnson, 148 Idaho 664, 669, 227 P.3d 918, 923 (2010)
(citing Chapman v. California, 386 U.S. 18, 24 (1967); Neder v. United States,
527 U.S. 1, 18 (1999)); see also State v. Perry, 150 Idaho 209, 227, 245 P.3d
961, 979 (2010).
Even if the district court erred in permitting the impeachment evidence,
any error is harmless.

The overwhelming evidence of Kubat's guilt at trial

included his admissions to law enforcement and his statements that Gil knew
nothing about his drug dealing.

(Tr., p.161, L.5 - p.162, L.1.)

Given the

evidence presented, this Court can conclude beyond a reasonable doubt that any
error in the admission of the evidence to impeach Gil was harmless.
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CONCLUSION
The state respectfully requests this Court to affirm the judgment entered
upon the jury's verdicts of guilty to possession of a controlled substance with
intent to deliver, possession of paraphernalia, and two counts of injury to child
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